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o statute in colonial India or inde-

pendent India has been used

against the interests of the poor in
such a systematic and widespread manner,
causing misery, as the Land Acquisition
Act, 1894. From independence up to 1995,
millions of persons were displaced from
land due to a variety of reasons including
forcible displacement for public projects.
The judiciary has played a significant role
in executing this statute without care for
the effects of land acquisition on small
and medium landholders and on agricul-
tural labourers. In this article, we tell one
part of the legal story as to how the judiciary
remained oblivious to the suffering of the
rural people. The entire story is difficult to
comprehend and requires careful research
and analysis. But the part we dwell on will
probably serve in indicating how blind the
legal system was to the plight of the work-
ing people. The article focuses on land ac-
quisition under Part 11 for the state and its
instrumentalities and agencies and com-
pares this with Part vi1 of the Act, which is
acquisition for a company.

The First Phase: Supreme Court
against Farmers

At the time of enactment of the Land Ac-
quisition Act, 1894, the second Select
Committee in its report dated 24 January
1894,' submitted to the Council of the
Governor General of India, gave an expla-
nation regarding the proviso to Section 6
of the Act. The proviso is as under:

Provided further that no such declaration
shall be made unless the compensation to be
awarded for such property is to be paid by a
Company, or wholly or partly out of public
revenues or some fund controlled or man-
aged by a local authority.

The explanation given by the Select
Committee was as follows:

The object of the amendment we have sug-
gested in the proviso to Section 6 is to enable
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land to be acquired under the Bill for the
purposes of colleges, hospitals and other
public institutions which are in some cases
only partly supported out of public revenue
or the funds of local authorities.

The Land Acquisition Bill was intro-
duced by H W Bliss who explained the dif-
ferences between the two Parts thus:

Part vi1 of the Act lays down the procedure
to be adopted when it is sought to acquire
land for companies. It indicates, though per-
haps not so clearly as desirable, that it is not
intended that the law shall be put in force
for the acquisition of land for all companies.
It is not intended, that is to say that the Act
shall be used for the acquisition of land for
any company in which the public has merely
an indirect interest and of the works carried
out by which the public can make no direct
use. The Act cannot therefore be put into mo-
tion for the benefit of such a company as a
spinning or weaving company or an iron
foundry, for although the works of such
companies are distinctly ‘likely to prove
useful to the public’ (to use the words of Sec-
tion 48), it is not possible to predicate of
them ‘the terms on which the public shall be
entitled to use’ them, a condition precedent
to the acquisition of land laid down in
Section 49. It is important both that the pub-
lic should understand that the Act will not be
used in furtherance of private speculations
and that the local governments should not be
subject to pressure, which it might possibly
sometimes be difficult to resist, on behalf
of enterprises in which the public have no
direct interest.?

Constitutional Bench decisions of the
Supreme Court in 1961 and 1962 decimated
this difference. These cases are Pandit
Jhandu Lal and Others vs The State of Pun-
jab and Another (AR 1961 SC 343),
R L Arora vs The State of Uttar Pradesh
(AIR 1962 sc 764) and Smt Somawati and
Others vs State of Gujarat (AIR 1963 SC 151).

In Pandit Jhandu Lal and Others vs
The State of Punjab and Another (AIR 1961
SC 343), agricultural land of farmers was
taken for the construction of houses for
workers of a company under a government-
sponsored housing scheme. No attempt
was made by government to comply with
the requirements of Part vir of the Act.
Holding that the construction of residen-
tial quarters for industrial labourers is a
public purpose and noticing that a large
proportion of the compensation money
was to come out of public funds, the
Supreme Court began the obliteration of
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the difference between Part 11 and Part viI
in the following terms:

In the case of an acquisition for Company
simpliciter, the declaration cannot be made
without satisfying the requirements of Part
VIL. But that does not necessarily mean that
an acquisition for a Company for a public
purpose cannot be made otherwise than un-
der the provisions of Part VII, if the cost or a
portion of the cost of the acquisition is to
come out of public funds. In other words, the
essential condition for acquisition for a pub-
lic purpose is that the cost of the acquisition
should be borne, wholly or in part, out of
public funds. Hence, an acquisition for a
Company may also be made for a public
purpose, within the meaning of the Act, if a
part or the whole of the cost of acquisition is
met by public funds.

There was a fight back in R L Arora vs
The State of Uttar Pradesh (AIR 1962
sc 764). In that case agricultural land was
acquired for an industrialist in Kanpur for
the construction of a textile machinery
parts factory. No action was taken under
Part vir. Though this decision is generally
favourable to the person opposing acquisi-
tion, a complication was created by the
observations made in paragraph 6 to the
effect that the crucial determining factor
was whether “the entire compensation” is
to be paid by the corporation. Since the
entire compensation came from the cor-
poration, Chapter vir was said to apply
and since the procedures were not fol-
lowed the acquisition was set aside. It is no
doubt true that there are some progressive
observations made in paragraph 13 to the
following effect:

It seems to us that it could not be the intention

of the legislature that the government should

be made a general agent for companies to ac-
quire lands for them in order that the owners
of companies may be able to carry on their ac-
tivities for private profit. If that was the in-
tention of the legislature it was entirely un-
necessary to provide for the restrictions con-
tained in Ss. 40 and 41 on the powers of the
government to acquire lands for companies.

If we were to give the wide interpretation

contended for on behalf of the respondents

on the relevant words in Ss. 40 and 41 it
would amount to holding that the legislature
intended the Government to be a sort of gen-

eral agent for companies to acquire lands for
them, so that their owners may make profits.

The Court then dealt with the submis-
sion that the acquisition would come under
Part 11 as the company was producing
goods that were useful to the public and
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that therefore the acquisition was for a
public purpose. The Court held:

It can hardly be denied that a company
which will satisfy the definition of that word
in S 3(e) will be producing something or the
other which will be useful to the public and
which the public may need to purchase. So
on the wide interpretation contended for on
behalf of the respondents we must come to
the conclusion that the intention of the legis-
lature was that the government should be an
agent for acquiring land for all companies for
such purposes as they might have provided
the product intended to be produced is in
general manner useful to the public, and if
that is so there would be clearly no point in
providing the restrictive provisions in Ss 40
and 41. The very fact therefore that the pow-
er to use the machinery of the Act for the ac-
quisition of land for a company is condi-
tioned by the restrictions in Ss 40 and 41 in-
dicates that the legislature intended that the
land should be acquired through the coercive
machinery of the Act only for the restricted
purpose mentioned in Ss 40 and 41 which
would also be a public purpose for the pur-
pose of section 4. We find it impossible to ac-
cept the argument that the intention of the
legislature could have been that individuals
should be compelled to part with their lands
for the profit of others who might be owners
of companies through the Government sim-
ply because the company might produce
goods which would be useful to the public.

The Court concluded:

There is, in our opinion, no doubt that the
intention of the legislature was that land
should be acquired only when the work to be
constructed is directly useful to the public
and the public shall be entitled to use the work
as such for its own benefit in accordance with
the terms of the agreement which under sec-
tion 42 are made to have the same effect as if
they form part of the Act.

In paragraph 21 of the decision, the
Court gave the example of the construc-
tion of hospitals and libraries as works sat-
isfying Sections 40 and 413 and held that
agreements have to be entered into so that
the public may directly use such facilities.

The majority decision in Smt Somawati
and Others vs State of Gujarat (AIR 1963 SC
151) put the final nail in the coffin and
whatever slim chances existed for a pro-
poor orientation of the statute evaporated.
This was a case where government sought
to acquire agricultural land for the pur-
poses of setting up a factory for the manu-
facture of compressors and other equip-
ment. The Punjab government sanctioned
the unbelievable amount of Rs 100 for the
purposes of acquisition. It was an admitted

AUGUST 7, 2010 VOL XLV NO 32

position that the requirements of Part vir
were not complied with. It was contended
by the writ petitioners that the token
amount itself indicated that the acquisi-
tion was not for a public purpose and that
the acquisition was mainly for a company
and ought to be set aside since the proce-
dure under Part vir was not followed. The
Constitutional Bench upheld the acquisi-
tion in the following manner:

We would like to add that the view taken in
Senga Naicken’s case, ILR 50 Mad 308: (AIR
1927 Mad 245) has been followed by the vari-
ous High Courts in India. On the basis of the
correctness of that view the state governments
have been acquiring private properties all
over the country contributing only token
amounts towards the cost of acquisition. Titles
to many such properties would be unsettled
if we were now to take the view that ‘partly
at public expense’ means substantially at
public expense. Therefore, on the principle of
stare decisis the view taken in Senga Naicken’s
case, ILR 50 Mad 308: (AIR 1927 Mad 245)
should not be disturbed.

Justice Subba Rao set out a sterling
dissent referring to Section 6(1). He
held that:

A reasonable construction of this provision
uninfluenced by decisions would be that in
the case of an acquisition for a company, the
entire compensation will be paid by the com-
pany and in the case of an acquisition for a
public purpose the government will pay the
whole or a substantial part of the compensa-
tion out of public revenues. The underlying
object of the section is apparent; it is to pro-
vide for a safeguard against abuse of power.
A substantial contribution from public cof-
fers is ordinarily a guarantee that the acqui-
sition is for a public purpose. But it is argued
that the terms of the section are satisfied if
the appropriate government contributes a
nominal sum, say a pie, even though that total
compensation payable may run into lakhs.
This interpretation would lead to extraordi-
nary results... The idea that in one case the
compensation must come out of the compa-
ny’s coffers and in the other case the whole
or some reasonable part of it should come
from public revenues. This idea excludes the
assumption that practically no compensa-
tion need come out of public revenues. The
juxtaposition of the words ‘wholly or partly’
and the disjunctive between them emphasise
the same idea. It will be incongruous to say
that public revenue shall contribute rupees
one lakh or one pie. The payment of a part of
compensation must have some rational rela-
tion to the compensation payable in respect
of the acquisition for a public purpose. So
construed ‘part’ can only mean a substantial
part of the estimated compensation.
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He then concluded:

We think that the Legislature, when they
passed the Land Acquisition Act, did not in-
tend that owners should be deprived of their
ownership by a mere device of private persons
employing the Act for private ends or for the
gratification of private spite or malice.

It may be noted that at the time of enact-
ment of the Land Acquisition Act, 1894, the
Second Select Committee in its report dated
24 January 18945 submitted to the Council
of the Governor General of India explained
the second proviso to the declaration
under Section 6(1) in the following terms:

The object of the amendment we have sug-
gested in the proviso to Section 6 is to enable
land to be acquired under the Bill for the
purposes of colleges, hospitals and other
public institutions which are in some cases
only partly supported out of public revenue
or the funds of local authorities.

The Second Phase:
Legislature Fights Back

The anguish of the legislature was imme-
diately obvious. S K Patil, speaking in the
Lok Sabha® proposing the Land Acquisi-
tion (Amendment) Act, 1962, complained:

What happened after this Arora case? After
this Arora case when the judgment was
against those words, a similar case arose in
Punjab only last month or three or four
months back, in May. They had to acquire
some land for air-conditioning. I do not
know out of the two, machinery for textile or
air-conditioning, which is a larger public
purpose. According to me the first is. The
textile machinery is surely a larger public
purpose. Even then, I do not go into that but
the government saw that they were likely to
be attacked if they acquired lands under
Chapter vi1 or Part vir. Therefore, they were
wise enough and they went to Part 11. Part 11
puts no obligation on the government of any
type. Not only they could acquire but they
have got to pay some money. Therefore, do
you know how much they paid? They paid
Rs 100 for the land. Technically they have to
pay some money. In the other Part, when it is
acquired for a company, the money is to be
paid wholly by that company. Therefore in
order to satisfy the requirement of law, they
paid Rs 100 and acquired the land for them-
selves which they have a right to do and then
they gave it for the air-conditioning plant,
etc. The case went to the Court and this judg-
ment of Arora versus the up Government was
quoted in that court also and the judgment
of the five judges of the Supreme Court said:
‘Whatever it might be, once the state govern-
ment, in its wisdom, acquires the land for a
public purpose, its decision is final and
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unchallengeable. We have no right to challenge
the decision of it because the wording of sec-
tion 4 of Chapter 11 does give us any loophole
that we might go through it and change the
meaning of it. They are competent and the
compensation is also not justiciable’. You can
see. Therefore, we are trying to prevent these,
that hereafter the state governments should
not go to the length of acquiring land under
Part II even for companies. Therefore, my friend
opposite (sic) will see that I am restricting the
law in order to take away the liberty of the
states to acquire lands under Part 11 in which
the final decision is only what they decide and
not as is given here and many other things
might happen. Here I am making it under
Part vi1 so that all those restrictive measures
that have been put including the compensa-
tion should be applied to it and it should not
be very easy for the state government to ac-
quire it for anything and everything. This is the
distinction that is sought to be made.

The proposal to amend the Act did not
materialise and S K Patil told the Lok Sabha
that a more comprehensive Bill would be
placed before the House. It took 22 years
for the new amendment to be placed
before the Lok Sabha.

On 6 August 1984, Bill No 63 of 1984
was introduced in the Lok Sabha to amend
the Land Acquisition Act, 1894. In the
Statement of Objects and Reasons it was
set out that the

Promotion of public purpose has to be bal-
anced with the rights of the individual,
whose land is acquired, thereby often de-
priving of him his means of livelihood.
Again, acquisition of land for private enter-
prises ought not to be placed on the same foot-
ing as acquisition for the state or an enter-
prise under it... The main proposal for
amendment are as follows:... (ii) Acquisition
of land for non-government companies under
the Act will henceforth be made in pursuance
of Part VII of the Act in all cases.

Piloting the Bill through the Lok Sabha
and the Rajya Sabha, the minister Mohsina
Kidwai said:

I would now like to draw the attention of the
Honourable Members to some other provi-
sions of the Bill ...The scope of the term ‘pub-
lic purpose’ has been revised so as to provide
for acquisition of land for all socially impor-
tant purposes, but at the same time to obviate
the possibility of misuse of this provision....7

This is how the Act was amended and a
new Section 3(cc) was introduced and a
new Section 3(e) was substituted thus sepa-
rating companies from government entities.
The most important change came in 3(f)
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where an exclusionary clause was intro-
duced to the expression public purpose
making it very clear that acquisition of
land for companies was excluded from the
expression public purpose in Section 3(f).

It appears that in some publications the
exclusionary rider is shown as a continua-
tion of clause (viii) above. However, in the
Bill® and subsequent gazette publications
of the amended Act the exclusionary rider
is set apart from clause (viii) and has a dif-
ferent intent showing that it is exclusion to
the entire sub-section. This is the only way
to read this exclusionary clause by reading
it together with the Statement of Objects
and Reasons. The rider is correctly set out in
HMT House Building Cooperative Society vs
Syed Khader (1995 2 scc 677) and Jnane-
daya Yogam vs K K Pankajakshy (1999 9
SCC 492).

Third Phase: Judiciary Ignores
the Amendment

There are several decisions of the Supreme
Court with regard to land acquisition done
after the 1984 amendment. These may be
divided into four categories. First, where
the decision relies on pre-1984 judgments
of the Supreme Court and do not notice
the critical amendment in Section 3(f).
The second are those decisions that repro-
duce Section 3(f) incorrectly as if the
rider is connected to Section 3(f) (viii)
alone. The third are those that correctly
set out 3(f) and then proceed on the as-
sumption that the amended section makes
no difference at all. The fourth categories
are those cases that correctly interpret the
amended section 3(f).

Dealing with the third categories of cases,
in Pratibha Nema vs State of MP (2003 10
scc 626) land was acquired under Part i1
for the establishment of a diamond park.
The Supreme Court relied on Smt Soma-
wanti’s vs State of Punjab,® Jage Ram vs
State of Haryana,'® Manubhai Jehtalal
Patel vs State of Gujarat,* Indrajit C Parikh vs
State of Gujarat,*? Bajirao T Kote vs State of
Maharashtra,*® R L Arora vs State of up,*4
Srinivasa Co-op House Building Society Ltd
vs Madam Gurumurthy Sastry's and Pandit
Jhandu Lal vs State of Punjab*® and upheld
the acquisition under Part 11 in the follow-
ing terms:

One thing which deserves particular notice

is the rider at the end of clause (f) by which
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the acquisition of land for companies is ex-

cluded from the purview of the expression

‘public purpose’. However, notwithstanding

this dichotomy, speaking from the point of

view of public purpose, the provisions of

Part 11 and Part vir are not mutually exclu-

sive as elaborated later.

This observation is utterly wrong and
the decision is in utter disregard of the
amendment and deserves to be set aside by
a larger Bench.

Every one of the decisions relied upon
were in respect of pre-amendment acqui-
sitions though the decisions may have
been rendered after 1984. The conclusion
of the Supreme Court in this case is utterly
retrogressive and is set out below:

Thus the distinction between public purpose

acquisition and Part vir acquisition has got

blurred under the impact of judicial interpre-
tation of relevant provisions. The main and
perhaps the decisive distinction lie in the
fact whether the cost of acquisition comes
out of public funds wholly or partly. Here
again, even a token or nominal contribution
by the government was held to be sufficient
compliance with the second proviso to Sec-
tion 6 as held in catena of decisions. The net
result is that by contributing even a trifling
sum, the character and pattern of acquisition
could be changed by the government. In the
ultimate analysis, what is considered to be
an acquisition for facilitating the setting up
of an industry in the private sector could get
imbued with the character of public purpose
acquisition if only the government comes
forward to sanction the payment of a nominal
sum towards compensation. In the present
state of law, that seems to be the real position.

The decision in Somavanti’s case,” to
the effect that even a nominal contribu-
tion by the government would convert an
acquisition for a company into a public
purpose acquisition under Part 11 was taken
to absurd levels in Indrajit C Parekh vs
State of Gujarat*® where it was held that
even a nominal contribution of Re 1 would
validate the acquisition. Similarly in Man-
ubhai Jehtalal Patel vs State of Gujarat*
the Supreme Court held that “the contri-
bution of Re 1 from the public exchequer
cannot be dubbed as illusory so as to in-
validate the acquisition”. These utterly ir-
rational decisions eventually decimated the
crucial difference between acquisition for
companies and acquisition for public pur-
poses. This deplorable trend continued with
Pratibha Nema’s case.?® Thus the explicit
intention of Parliament not to permit state
governments becoming agents for companies
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and misusing the Land Acquisition Act by
pretending that acquisition of lands for
companies was for a public purpose, was
thwarted by the Supreme Court.

Dealing with the fourth categories of
cases, though there was a feeble attempt
by some Benches of the Supreme Court
to restrict acquisitions for companies
using the guise of public purpose, these
were very few and could be easily dis-
tinguished. In Jnanedaya Yogam vs K K
Pankajakshy,?* a registered society sought
the intervention of the government to
acquire land for a religious procession
celebrating a festival in the Jagannath
Temple. The Supreme Court held that such
an acquisition would be governed by Part
vit and would not fall within the defini-
tion of “public purpose” as set forth in Sec-
tion 3(f) of the Act.

In Devinder Singh vs State of Punjab®?
where the State initiated Part 11 proceed-
ings to acquire land for a tractor manu-
facturing company, the Supreme Court
after noticing the amended Section 3(f)
correctly held as follows:

When a request is made by any wing of the
State or a government company for acquisi-
tion of land for a public purpose, different
procedures are adopted. Where, however, an
application is filed for acquisition of land at
the instance of a ‘company’, the procedures to
be adopted therefore are laid down in Part VII
of the Act.

Though the Court is shown the deci-
sion in Pratibha Nema’s case?3 the Court
declined to follow that ratio and held
as under:

Expropriatory legislation, as is well known,
must be strictly construed. When the prop-
erties of a citizen is being compulsorily
acquired by a State in exercise of its power
of Eminent Domain, the essential ingredi-
ents thereof, namely, existence of a public
purpose and payment of compensation are
principal requisites thereof. In the case of
acquisition of land for a private company,
existence of a public purpose being not requi-
site criteria, other statutory requirements
call for strict compliance, being imperative
in character.

The Supreme Court then relied on the
decision of the sc in General Government
Servants Cooperative Housing Society Ltd,
Agra vs Sh Wahab Uddin?* and concluded
that Rule 4 was mandatory and Companies
were required to negotiate with farmers
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and avoid acquisition of agricultural land.
In that case, the Supreme Court held:

The above consideration shows that Rule 4 is
mandatory; its compliance is no idle formality;
unless the directions enjoined by Rule 4
are complied with, the modification under
Section 6 will be invalid. A consideration of
Rule 4 also shows that its compliance pre-
cedes the notification under Section 4 as well
as compliance of Section 6 of the Act.

This decision however could easily be
distinguished on facts as payment by the
government for acquisition came after the
Section 4 notification. It can therefore be
argued that this was a case where the en-
tire contribution for acquisition was to
come from a company and that the subse-
quent payment by government was to
cover up for what was essentially acquisi-
tion for and paid for by a company.

In Chaitram Verma vs Land Acquisition
Officer,?s acquisition was started for con-
struction of a railway siding for a cement
plant of T1sco. The high court held:

The last part of the definition, i e, ‘it does not
include acquisition of land for companies’ is
important and brings out the obvious fact
that even though a ‘public purpose’ may be
served by acquiring land for companies, the
expression ‘public purpose’ as used in the
Act does not include such acquisition... But
the use of exclusionary sentences as the end
would make the difference and indicate that
except for acquisitions for companies which
cannot be treated as acquisition for public
purpose, all other purposes are included
within it... Under the circumstances what-
ever may be the extent of purpose included
within the definition of ‘public purpose’ ac-
quisition for company is excluded from it.
Clearly therefore, an acquisition for a com-
pany is to be distinguished from acquisition
for a public purpose, and an acquisition for a
company even though serving public pur-
pose, cannot, in the context of S3(f) of the
Act, be accepted as an application for a pub-
lic purpose... Legal position was different
before the amendment of the definition in
1984 by Act No 68 of 1984. The definition of
‘public purpose’ in S3(f) of the Act before
this amendment did not have any exclusion-
ary clause and was inclusive. Similarly S4(1)
of the Act permitted issue of notification
only for a ‘public purpose’. It was therefore
possible to then submit that if ‘public pur-
pose’ is served by a company, there would be
no illegality in the acquisition for a company
on the basis of notification mentioning
acquisition for a public purpose.

In State of Punjab vs Raja Ram,?® land
was acquired for the construction of
godowns for the Food Corporation of
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India. The acquisition was set aside in the

following terms:
The Corporation being a ‘company’ compli-
ance with the provision of Part vir of the
L A Act had to be made in order to lawfully
acquire any land for its purpose. It is not
denied that such compliance is completely
lacking in the present case.

The Elitist Approach:
Its Articulation

The tilt towards corporations and away
from the poor was legally articulated in
the following way. First, it was said that
public purpose is incapable of being de-
fined. Second, that benefit must come to
some part of the population (not necessar-
ily the vast majority of the poor: even the
rich are part of the public). Third, that the
doctrine of eminent domain gives the state
vast powers to take people’s land. Fourth,
the government is the best if not the only
judge of what constitutes public purpose.
This body of case law develops in a situ-
ation where the state is only too anxious
to help corporations for kickbacks. Exten-
sive corruption surrounds land acquisition
proceedings. It is the lands of the poor
that are invariably taken. Rich farmers
and others are able to adroitly avoid ac-
quisition by political lobbying. It is in this
situation that the courts develop a hands-
off policy thus inadvertently legitimising
the expropriation of small farmers’ land-
holdings to facilitate corporate profiteering.
One could speculate as to what direction
the courts would have gone if a govern-
ment had come to power that began the ap-
propriation of the lands of rich farmers for
genuinely socialistic purposes such as edu-
cation and health. It is entirely possible that
a new jurisdiction would have emerged.
The decision in R L Arora’s case®” has
conveniently been forgotten. The ratio
that public purpose should be directly use-
ful to the public and the public shall be enti-
tled to use the work as such for its own ben-
efit has never been followed thereafter.
This was a pro-people interpretation of
section 3(f) of the Act. If rich persons and
corporations wanted land for any purpose
it was open to them to buy land from the
open market on the basis of negotiation
with farmers. Only if land was required
for a project which was directly useful to
the public and which the public could use
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as of right, would the Land Acquisition Act
come into play. But this was not to be. An
interpretation was given and followed for
decades thereafter, which would allow for
corporate takeover of agricultural land
with a court not intervening at all.

In Somawanti’s?® case the Supreme
Court upheld acquisition for a company
manufacturing refrigeration compressors
and held such an acquisition to be for a
public purpose. In Jage Ram vs State of
Haryana,?® relying on Somawanti, the
Supreme Court upheld acquisition for a
factory manufacturing China-ware and
porcelain-ware. Thus, in Somawanti, in
an action relating to the taking of lands of
farmers the Supreme Court set the bar so
low as to make it almost impossible to
challenge acquisition proceedings. The
acquisition could only be challenged if it
was “not a public purpose but a private
purpose or no purpose at all”. Thus the
courts could not play any balancing act
between the stated public purpose and the
detriment to the public. Proportionality
could not be assessed at all. After that
everything under the sun met the stand-
ard of public purpose.

In Sooraram Pratap Reddy vs District
Collector,3° the Supreme Court relied on
the dissent in R L Arora’s case3' where it
was said “I think it would be unduly re-
stricting the meaning of the word ‘useful’
to say that a work is useful to the public
only when it can directly be used by the
public”. Arora’s case was not followed by
reference to a series of American decisions
on the point that public interest need not
mean that every member of the public
should benefit. The American decisions
were therefore not relevant at all.

In the same decision (Sooraram) refer-
ence is made to Motibhai Vithalbhai Patel
vs State of Gujarat,3* (which was for the
expansion of Sarabhai Chemicals as if this
corporation could not buy land on the
open market paying market rates!) where
public purpose was seen in such a circular
and indirect sense as to include savings in
foreign exchange! The Court held “that
even if the acquisition of land is for a
private concern whose sole aim is to make
profit, the intended acquisition of land
would materially help in saving foreign
exchange in which the public is also vitally
concerned in our economic system”. On
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this logic acquisition for a tax-paying cor-
poration would also be in public interest,
as the corporation would pay increased
taxes on the transactions.

The legal logic, by which the superior
courts began to allow all kinds of unkind
acquisitions that caused untold misery to
the rural poor, was by adopting almost com-
plete hands off attitude in acquisition pro-
ceedings. In Sooraram’s case, the Supreme
Court held that “government is the best
judge”. In Daulat Singh Surana vs Collec-
tor,33 the Supreme Court went to the ex-
treme extent of holding that “government
has the sole and absolute discretion in the
matter”. In Dhampur Sugar (Kashipur) Ltd vs
State of Uttaranchal,3* the Supreme Court
undercut its own role by saying that courts
were “ill-equipped to deal with these mat-
ters”, because acquisition cases dealt with
complex social, economic and commercial
matters. “It is not possible for courts to con-
sider competing claims and conflicting in-
terests and to conclude which way the bal-
ance tilts. There is no objective, justiciable
or manageable standards to judge the is-
sues nor can such questions be decided on
a priori considerations.” This is a point of
view that is completely untenable. The su-
perior courts deal with complex commer-
cial matters day in and day out. They draw
a balance between competing interests.
They lay down justiciable standards where
none exists. For the Supreme Court to avoid
adjudication of competing interests in land
acquisition matters shows that the court was
by and large in line with the government’s
policy of uncontrolled land acquisition.

At the root lay the uncritical reliance on
the doctrine of “eminent domain” which
has its origin in the colonial period and
justified colonial land grabbing all over the
world. There is a sizeable and erudite body
of literature situating this doctrine in im-
perial ideology and criticising it for its use
as a foundation for governments’ forcible
acquisitions particularly of the lands of in-
digenous people. In Sooraram’s case, the
Supreme Court affirmed this obnoxious
doctrine by reference to Charanjit Lal
Chowdhury vs Union of India,3 and fol-
lowed thereafter in a series of cases.3°

Conclusions

The judiciary appears to have misread the
mood in the country particularly after the

4
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1984 amendment. Prior to that, the orien-
tation of nation building probably made
judges feel that development was not pos-
sible unless acquisition was done freely
and with public purpose given the widest
possible scope. But to continue with such
an approach in the period of globalisation
where land acquisitions were done to pro-
mote corporate interests with the state be-
coming an estate agent of the companies,
is quite another thing. To disregard, in the
manner done, the intent of the 1984
amendment indicates how powerful the
urge was among industrialists to grab the
lands of farmers. As a result, large tracts
of lands throughout the country, mainly of
small farmers, have been forcibly acquired
and people displaced. There were mass
protests against displacement everywhere
but the superior judiciary remained un-
moved, doggedly anchored to their no-
tions of “development” unresponsive to
the distress of farmers, tenants and agri-
cultural labourers and the decline of agri-
culture. During this period of globalisa-
tion from 1990 onwards the union govern-
ment withdrew credits from agriculture
and followed conscious anti-farmer poli-
cies rendering agricultural production un-
remunerative. In this context the compul-
sory acquisition of lands using this draco-
nian statute was the most cruel blow of
them all.

The way forward is for the judiciary to
compel all acquisitions for companies to
follow the Part vii route and to reverse the
decision in Somawanti’s case and hold
that irrespective of the contribution by
government, all acquisitions for compa-
nies must follow Part vir. The reason for
this approach is not difficult to compre-
hend. State governments today have come
under corporate control so completely
that they are only too eager to spend large
sums of state funds to assist corporations
in the acquisition of lands using the Act.
The judiciary must understand that there
is grave unrest in rural India and if it is to
relate to the rural poor at all it cannot go
by the Constitutional Bench’s decision of
the earlier period. Times have changed.
The rural economy is in ferment. With rural
ferment everywhere, the time has come
for the Supreme Court to heed the dissent
of Justice Subba Rao in Somawanti’s case
as set out above and the observations of
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the sc in National Textile Workers Union vs
P R Ramakrishnan:37
We cannot allow the dead hand of the past to
stifle the growth of the living present. Law
cannot stand still; it must change with the
changing social concepts and values.
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